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A release purportling to save the Govermment from Jiability
for the results of the negligence of its sgents is ineffec-
tive against an employee s right to compensation under the
Federal Employee's Compensation Act.

The effectiveness of such s release as & defense against an
- action brought under the Federal Tort Claims Aet is ques-
tionable. .

TC THE DIRECTOR OF TRAINING

_ l. 7You have consulted us on the legal implicetions in having
persohs who fly between here and X----~--- on the Y------= plane

- for their own convenlence execute a release which would save the
Government from any liability to the survivors of such persons in
the event of their death or injury.

- 2+ Claims against the United States for personal injury or
death as a result of an accident involvingathe Y---=--- plane will
be cognizable under the provisions of the Federal Employees' Compen-
‘sation Act in the case of employees injured while in the performance
of their duty. Those not in the performence of duty may bring action
against the United States under the provisions of the Federal Tort
Claims Act. The remedies are exclusive and the employees right of
action is not his to: choose, but is determined on the basis of his
duty status. The employees whom you wish to have execute a release
will not be in the performance of duty while travelling and therefore
any claims for their injury or death will be pursued under the pro-
visions of the Federal Tort Claims Act. The validity of the release
in such cases is questionable. The release should not be used where
the employee is travelling in a duty status. Such an employee is
-entitled to the remedies provided in the Federsl Employees' Compen-
‘sation Act and an agreement to walve those remedies will not be
effective. The Regulations provide:

"S 1.23 Waiver not authorized. No official superior
is authorized to require an employee to enter into any
agreement, elther before or after an injury, to waive his
right to elaim co ensation. .
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' The discussion below, herefore, is concernédonly with the validity
- of the release in case of .an action against the United -States under
" the praviaibnsz.bf the Federsl Tort Claime Aet. c

~

-~ 3. 7The'use of such sirelease is common in the milifery service N
.. whén persoria. are carried for their own .convepience yather thap.on
. offilclal business. We discussed the problem with Colonel M. and .
- Major F. of the Military Affairs Section, Air Force JAG.'. They both
~/bave ‘sericus doubt as' to the validity of the.release.  MATS uses the -
*. release not only for pasiengers travelling for their own convenience ER I
. .but.-for employees of other Goverzment agahcies. and contractors who . .o

- may be travelling te the ‘velidity of the |

on officiwl business. To

~ i release has not been tested in Cowrt. 'Tt was raised in one case -
. {Chapman et uk v. United States, 19k F. 24 ‘97h) bt the Court decided .
the: case on other grounds and @eclined to rule on "the validity of . -
the release. . Colonel M. and Major F. “Pekl that the release would =
- .not be upheld 1f-contested in Court simply on the ground: that it = '
is en attempted contract against. liability for future .negligepce
.and s such would be held to be against public policy. They feel
that its greatest value mey be that 1t will discourage actions
- against the Government in many cases and perhsps encourage some .
~ bassengers to take out flight.life insurence, thereby reducing the

.chance that a survivor would attempt to sue the Government.

: 4. As stated above,”t )¢ Courts hawe yet to rule upon the question

- with.vhich ve are directly concerned, There are, however, cases and
- textbook law on similar situations.  These are generally concerned = -
 with common carriers, most often railropds, Williston on Contracts ,
‘Revised Edition, Volume 4, Bection 1109 states: "A carrier may not

- ef the trestise 18, of course, concgrned, with cemmon cerriers and, =

“Aherefare, the situation 18 not quifd the eapie 8 in the case of &
HGoyernment-owned alreraft mot carrying passengers for hire. Williston's
.'"E-Qs&_bﬁniﬂs"ini,thiﬂ séction would seeg to.favar the releases concerned .. -
“hgre at least insofar as passengers carried Tor thefr own conveniencs
are concerned. JHe stetes at page 3103: . "A distinction is taken betwgen "
Bervices for which the carrier receives compensation, and services rendered
- &ratuitously.. As to the latter, the carrier may, in the mejority [ S
-Jurisdictioes, cortract for freedom from:1iebility for negligemce.
. Therefore, a gretultous pess providing that = psssenger riding thereon
. #xempts fpom liebility the carvier for injurtes tsuseéd. by 4l
- of'the carrier is enforced;.unless-thg:carrier wae guilty of gros
negligence or wilful misconduct. It is.importent’ to observe, how
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that transportation is not necesserily gratultous because no payment
1s directly made for it. Thus, where an employee is given a pass a&s
part of hils compensation . . ., the passenger is carried for compenssa.-
tion, and the carrier cennot exempt itself From liability where the
consequence is of its own negligence."

5. Restatement of Contracts, Section 575, states the law in this
field as follows: "(1) A bargain for exemption from liebility for
the consequences of a wilful breach of duty is illegal, and = bargain
for exgmption from liability for the consequences of negligence 'sg
1lle@dl if (&) the parties are employer and employee and the bergsin
relates to negligent injury of the employee in the course of the
employment, or (b) one of the parties is charged with & duty of public
- service, and the bargain relates to negligence in the performance of
any part of its duty to the public, for which it has recelved or been
promised compensation.™. .

6, Given the siﬁuatign es stated by the Office of Trainihg,
that 1s where the aircraft is not a common carrier and where the
employee is carried only for his convenience, there would seem to

-~ be at least a chance of the validity of the release in question being

upheld in an action for damages against the United Stateés. A further
protection of g practical nature may be the hesitancy of the courts to
find negligence on the part of the pilot of an aircraft. More often
than not the proximate cause of an sircraft accident cannot be deter-
mined,at least not to a degree sufficient to satisfy a court trying
8 negligence case. In addition, as in the Chapman case cited above,
‘the court may be unwilling to rule that any particular action of a
. pilot in a moment of emergency was negligent. ‘- The court is more
inclined -to say that in the split second and under the emergency
conditions in which a pilot had to make a life or death decision no
asction by him in sttempting to avoid the aceident can be said by a
court With the benefit of leisurely aftersight to be negligent. In
‘addition to the emergency situation the pilot's own life is at stake
- end it usually will be assumed that he took the action which seemed
at the moment most reasonable under the circumstances.

. T. In summary: The releasé.would be invalid in the éase of an
employee injured or killed in performsnce of duty and entitled to

compengation under the Federal Employees' Compensation Act. Employees
flying on business should not be requested to sign it. Its validity
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.’m the- c&aa‘ef an employee f‘lying for his own convenience cenndt be
' s:scertai‘he& inthe gbsemce of case precedént. However, it might be:
" useful g8 evidence of the employse’'s non-duty status and in addition
%o its cautionary and deterrent value, there is reason to 'bél%m
thaet its validity might be upheld in e teet:'by litigation. Under the
circumstances this Office will interpose no-legal objection to'a
policy decision to use such a release when the employee is flying »
for his own’ convenience. S <

- ' o o LAWRENCE R. HOUSTON
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